"[T]he child, by reason of his physical and mental immaturity, needs special safeguards and
care, including appropriate legal protection, before as well as after birth."1
- United Nations Convention on the Rights of the Child
Pre-born children are politically toxic to many Parliamentarians. Yet nowhere is the current state of Canadian law
more disconnected from human rights, scientific fact, Supreme Court rulings, international standards, and public
opinion. Consider the facts:
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➢ The Supreme Court of Canada, in the 1988 Morgentaler decision, unanimously agreed that Parliament has
a legitimate interest in protecting pre-born children and may pass laws for their protection. 9
➢ Public opinion polls consistently find that most (92%) of Canadians do not support unrestricted abortion
access and would support legal protections for pre-born children at some point before birth. 10
➢ Medical professionals treat the fetus as a patient, a
separate living human to whom a duty of care is owed. 11
Canada's policy on pre-born human rights is outdated.
It also contravenes the most basic human right – the
right to life. It is time to implement science-based,
life-affirming public policy on this issue.
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The Science
According to Canada’s Criminal Code, section 223,
“A child becomes a human being … when it has
completely proceeded, in a living state, from the body
of its mother.” It adds that “a person commits
homicide when he causes injury to a child before or
during its birth as a result of which the child dies after
becoming a human being.”12 This raises the question:
what is a child before it “becomes a human being”?
Dr. Dianne Irving, in “When do human beings begin”,
answers that question with scientific precision:
[S]omething very radical occurs between the
processes of gametogenesis and fertilization: the
change from a simple part of one human being
(i.e., a sperm) and a simple part of another
human being (i.e., an oocyte… or "egg")… to a
new, genetically unique, newly existing,
individual, whole living human being (a singlecell embryonic human zygote). That is, upon
fertilization, parts of human beings have actually
been transformed into something very different
from what they were before; they have been
changed into a single, whole human being.13

Law of Biogenesis
Living things reproduce after their own kind:
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When two human beings reproduce,
their offspring will only ever be human.

Physician Philip Hawley confirms this:
Every single discovery in the field of human embryology has pointed to conception as the moment in which a
whole and complete human being is created. No scientific discovery—not one—points to any other moment
along the continuum of life. And technologies like high-resolution ultrasound have made evident the
humanness of unborn children at progressively earlier stages of development. Those who insist on parsing
words like “person” and “life” and “human” have found no refuge in either common sense or science. 14
In other words, the Criminal Code’s definition of human being is scientifically wrong. A child before birth is a
human being. The commonly used term “fetus” (sometimes spelled “foetus”) comes from the Latin for “young,
offspring, progeny”.15 It is not a different “thing”.

Political & Legal Context
English law historically recognized the life of a pre-born child at “quickening”, the moment when a mother feels
her child move for the first time (around 16 weeks). The law also allowed a child to sue for injuries inflicted against
her in the womb. From 1892 until 1969, all abortions were illegal in Canada. In 1969, Parliament amended the
Criminal Code, permitting abortions for health reasons (health was undefined) if a panel of three physicians agreed.
In 1988, a majority of the Supreme Court of Canada ruled that section 251 (the abortion provision) was
unconstitutional, largely for technical reasons. Two years later, the federal government introduced new abortion
legislation. It passed all three votes in the House of Commons butfailed to pass at the Third Reading in the Senate
because of a tie vote. Since 1988, Canada has had no law protecting pre-born children at any stage of pregnancy.
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In 1989, shortly after Morgentaler, the Law Reform
Commission compiled a report titled “Crimes against the
Foetus”, a detailed review of the law’s treatment of pre-born
children. The Commission examined the Criminal Code
definition of “human being” and detailed the many ways in
which it was unduly complex, inconsistent, and not “in line
with ordinary intuitions to the product of human
conception…”16 The report concludes: “Clearly, therefore, our
criminal law relating to the foetus needs overhaul whatever
one’s view about the issue of abortion.” 17

“You do have a right over your
own body – it is your body. But the
foetus is not your body; it’s
someone else’s body. And if you
kill it, you’ll have to explain.”
– Prime Minister Pierre Trudeau1

The Pre-born Child and the Supreme Court
In the case of R v Morgentaler (1988), the Court split four ways. In total, five of the seven judges found section 251
of the Criminal Code unconstitutional. It was not because they decided there was a “right” to abortion. Rather, they
found the procedure in place for accessing a legal abortion was arbitrary. All seven judges agreed that protecting
the fetus is a valid legislative objective. 18 As such, they recognized the state’s authority to limit the “liberty” and
“security of the person” of women seeking abortions for the sake of pre-born children.
An accurate reading of the Morgentaler decision shows the Supreme Court expected Parliament to enact a new
abortion law. The Supreme Court has affirmed Parliament’s responsibility repeatedly. For example, in the 1989
Borowski decision, the Court said that it must not “pre-empt a possible decision of Parliament by dictating the form
of legislation it should enact.”19
In 1997, the Supreme Court of Canada recognized that the “born alive rule” – the legal rule that recognizes legal
personhood only after birth – was out of date. Justice Major, in Winnipeg Child, wrote that the born alive rule is “a
legal anachronism based on rudimentary medical knowledge and should no longer be followed...” 20 He went on to
say that we should no longer follow such an outdated rule “when technologies … can clearly show us that a foetus
is alive and has been or will be injured by conduct of another.”21 But nothing has changed since. The Supreme Court
of Canada, indeed all of Canada, is still waiting for a response from Parliament.

Human Rights Belong to Human Beings
All human beings, including pre-born humans, have human rights, the most basic of which is the right to life.
Humans are not granted these rights by the state. They are intrinsic to our humanity. They are given to us by God,
who made humanity in His image and set us apart from the rest of creation. 22 God gives the civil government the
responsibility to recognize these rights and, through law, to protect human life. 23
If the state refuses to protect human life before birth, upon what grounds can it oppose those, like ethicist Peter
Singer, who argue that protection should not begin until some time after birth? Singer argues, “Why should a being’s
potential to become rationally self-aware make it wrong to end its life before it has the capacity for rationality or
self-awareness?”24 Who gets to determine what makes a life worthy of life?
The 1948 Universal Declaration of Human Rights recognizes, “Everyone is entitled to all the rights and freedoms
set forth in this Declaration, without distinction of any kind”. 25 Human rights are Universal, meaning they apply to
all human beings without distinction of any kind. Canada has committed to protecting human rights. We have failed
to protect the human rights of pre-born persons or even acknowledge them. It is time to move away from that.
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Public Opinion
If you approach people on the street and ask them how late an abortion is allowed in Canada, eight out of ten will
get it wrong, because they assume there is some legal limit. A January 2013 Angus Reid poll found that just 21%
of respondents were aware that Canada allows abortion without restrictions. 26 This contradicts the claims of some
politicians that there is a consensus in favour of the status quo. With so many Canadians ignorant of the current
situation, how can anyone claim that there is a consensus in support of it?
In fact, only 35% of Canadians, when made aware of the status quo, believe it should continue27, while 77% support
making abortion illegal in the third trimester. 28 A 2017 poll suggests 61% of Canadians think the pre-born should
receive constitutional recognition.29 And, according to a 2011 poll, 92% of Canadians believe that sex-selective
abortion should be illegal.30 There are few issues on which Canadians are so united.

Consequences of Having No Law
Having no legal protections for the pre-born has consequences beyond the lives lost through abortions:
•

Compromising women’s health: Dozens of peer-reviewed studies show a strong correlation between
abortion and increased risks of breast cancer, future premature births, and serious mental health
consequences.31 Yet these facts are not presented to women who are considering an abortion.

•

Gender imbalance: A Canadian Medical Association Journal study found that some girls are being
aborted solely because of their sex. “The numbers are definitely tilted because women are aborting the
girls,” Amandeep Kaur, CEO at Punjabi Community Health Services in Mississauga told the CBC. 32

•

Born-alive, left to die: Statistics Canada data reveals that between 2000 and 2009, there were 491 recorded
abortions that resulted in a child being born alive and then being left to die or “terminated” after birth. 33
The rate has increased since.34

•

Denying motherhood: Women who would carry their child to term are denied that choice and denied
justice when they are attacked during pregnancy. In southern Ontario in 2015, Cassie Kaake and her preborn daughter Molly were brutally murdered. The next year, MP Cathay Wagantall introduced a private
member’s bill in memory of Cassie and Molly. Molly’s father, Jeff Durham, who identifies as pro-choice,
led the grassroots “Molly Matters” campaign, calling on Parliament to recognize the injustice done to his
daughter. The bill was defeated, in large part due to fear of suggesting pre-born children deserve legal
recognition. 35 Less than six months after the bill’s defeat, another Ontario woman – nine months pregnant
– was murdered and her child did not
survive. Again, the killer was only
charged for the mother’s death.36
The number of abortions performed annually in
Aging our population: Canada’s
Canada is equivalent to nearly 5,000 classrooms
fertility rate in 2016 was 1.6 children
of children eliminated each year.
per woman, far less than the 2.1
needed to naturally sustain the
population. Canada’s rapidly aging
population will be the greatest factor
impacting Canada’s economy and
public finances in the coming
decades. Yet too many policy makers
fail to recognize the impact of over
100,000 children aborted annually.

•
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Recommendations
We understand that Canadians have different views about when a pre-born child should receive protection in the
Criminal Code. But that does not mean the status quo should remain. Parliamentarians have a duty to show
leadership on behalf of pre-born Canadians. At the very least, Parliamentarians could pass a law to bring us in line
with other nations, including comparable nations in Europe.
ARPA Canada has a draft bill that would align Canadian law with our European counterparts.37 We would be happy
to provide a copy on request. The draft bill would amend Canada’s Criminal Code by adding restrictions and
conditions on abortion in order to provide some protection for pre-born children. The draft law is constitutional and
a moderate step in the right direction from where Canadian law is today. It outlines clear conditions for allowing an
abortion with stricter conditions for abortions beyond the first trimester. It penalizes practitioners who perform
abortions recklessly or without consent and requires independent counseling 48-hours prior to having an abortion.
Canadian law is outdated, violates human rights, and ignores the state’s basic responsibility to protect all human
life. If Parliamentarians are willing be honest about where they and their constituents stand, we are confident this
draft law would be supported by a majority of Canadians and MPs. It is in line with public opinion, constitutionally
sound, and would better protect women and their pre-born children.
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